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By all accounts, tax laws are high on the list 
of complicated laws. The 2017 Tax Cuts 
and Jobs Act, signed into law on Dec. 22, 
2017, may just take the number one spot. 
Many provisions of the new law started 
Jan. 1 this year. Others take effect starting 
Jan. 1, 2019. Because many changes are 
temporary and expire after 2025, this new 
law injects additional uncertainty for plan-
ners. Trying to make sense of the changes 
could be a full-time job.

Phyllis Horn Epstein of Epstein, Shapiro 
& Epstein PC, Philadelphia, said, “The 
technicalities of the law are very compli-
cated. The process of enacting this tax law 
is very different from what it has been in 
the past. Before, we had time to consider 
it, to make comments. The House Ways 
and Means Committee, the IRS, all had 
time to study it. There would be public 
hearings and comment periods, and ev-
eryone had a chance to think it through.”

Epstein’s practice is in tax planning, estate 
planning, tax controversy matters before 
the IRS and in the tax court, trust and 
estate management, orphans’ court litiga-
tion, corporation transactions and elder 
law. She served as the PBA treasurer from 
2011-2014 and received the 2014 PBA 
Presidential Achievement Award for her 
service. She is a fellow of the American 
College of Tax Counsel.

The new tax law was done in the back-
ground and created by non-experts in tax 
law, Epstein said. “Those who work in the 
trenches of tax law are banging their heads 
trying to figure out how to implement this 
and what the impact will be.”

She is struck by the complexity of it, es-
pecially the special deductions, and just 
trying to do the math is mind boggling. 
The law is also inequitable in the ways 
it approaches tax payers. Epstein said, 
“It treats occupations differently, and we 
don’t know why. An architect can get one 
tax rate, and a lawyer can get another.”

For pass-through deductions, tax lawyers 

have to “hunker down for each taxpayer,” 
Epstein said. “It’s very disruptive.”

The Tax Cuts and Jobs Act of 2017 re-
moves the alimony tax deduction, a tax 
deduction that has been on the books for 
75 years. “The new law treats people dif-
ferently depending on when they file. This 
makes it hectic for matrimonial lawyers 
who may rush to file before the end of 
2018.”

The lost deduction for interest on residen-
tial borrowing in the new tax law causes 
more confusion, Epstein said. “This 
changes the law retroactively for home 
equity loans. You can’t deduct interest on 

home equity loans, even those taken be-
fore the effective date of the new law. In 
my mind, that’s changing the deal.”

The new rule for deduction for business 
expenses also has some inequities, Epstein 
said. “It treats workers and business own-
ers differently. Employees no longer will 
have the ability to deduct unreimbursed 
business expenses like transportation. But 
independent contractors and owners or 
partners may deduct the same expenses. 
So employees consider becoming indepen-
dent contractors. We have to counsel them 
to think about what they have to lose, such 
as overtime pay or medical benefits. There 
is a lot of jumping around trying to figure 
what is the best way.”

“This has made tax advice much more dif-
ficult and complex. It all has to be person-
alized. There were universal truths, and 
now they are gone. It’s extremely com-
plicated and did nothing to simplify or 
improve the tax situation for individuals,” 
Epstein said.

She is doing more speaking engagements 
to try to explain the tax changes. Recently, 
she spoke with a group of family law-
yers, divorce masters and hearing officers. 
“They were very upset, the hearing officers 
especially. Everything they do is based on 
tables established under the old law. Now 

Tax Simplification at Its Worst

Complexity, Uncertainty of 2017 Tax Cuts and Jobs Act



8 PENNSYLVANIA BAR NEWS • MARCH 5, 2018

all of those are no good. They have to be 
revised, and they don’t know when that 
will be done. They don’t know what the 
building blocks are, and they have to final-
ize by Dec. 31. Having to deal with the 
new law is not going well.”

Epstein commented on the impact of a 
dozen changes the Tax Cuts and Jobs Act 
of 2017 makes.

1. The loss of itemized deductions for 
individuals. Individuals may choose 
between taking a standard deduc-
tion on their tax return or itemizing 
deductions by completing Schedule 
A. Starting this year through 2025, 
Congress raised the standard deduc-
tion to $24,000 for joint filers and 
surviving spouses, $18,000 for heads 
of household, and $12,000 for singles 
and marrieds filing separately. At the 
same time, it is disallowing those mis-
cellaneous itemized deductions that 
are reported on Schedule A, which 
were partially available to the extent 
the amount exceeded 2 percent of 
adjusted gross income. Those deduc-
tions included unreimbursed em-
ployee expenses like job travel, union 
dues and job education, tax prepara-
tion fees, and other expenses like safe 
deposit box fees. Other deductions 
on Schedule A continue but are cur-
tailed. For example, the deduction for 
state and local taxes has been limited 
to $10,000. The changes will make it 
more likely that individuals will elect 
the standard deduction.

2. The lost deduction for legal fees 
and costs. Prior law allowed individ-
uals to deduct “all the ordinary and 
necessary expenses paid or incurred 
during the taxable year 1) for the pro-
duction or collection of income; and 
2) in connection with the determina-
tion, collection or refund of any tax.” 
In practice this meant that individuals 
could deduct legal fees that were paid 
for having their taxes prepared, for 
advice associated with tax planning 
and legal fees charged by a lawyer in a 
contingent fee case. In addition, costs 
for items such as tax preparation soft-
ware could be deducted. The loss of 

this deduction could have a real im-
pact for anyone engaged in litigation 
with the IRS as the legal fees incurred 
to contest an assessment are no longer 
deductible. 

3. The lost deduction for interest on 
residential borrowing. Individuals 
have been able to deduct mortgage 
interest and interest on home equity 
loans until now. Under the new law, 
this ability is curtailed significantly. 
The interest deduction is limited to 
a maximum of $750,000 (down from 
$1M) on acquisition indebtedness, 
which is debt incurred in acquiring, 
constructing or substantially improv-
ing any qualified residence of the 
taxpayer and is secured by such resi-
dence. The home equity indebted-

ness interest deduction is disallowed 
even for home equity loans taken be-
fore the effective date of the new law. 
What qualifies for “substantially im-
proving” a residence? Briefly, it cov-
ers expenses that add value, prolong 
useful life or adapt the residence to 
new uses. General maintenance like 
painting would not qualify. Why does 
it matter? Often individuals who owe 
tax to the IRS will choose to take out a 
home equity loan against their house 
in order to pay off the outstanding 
debt that accrues interest at a much 
higher rate than a current bank loan. 
Not only is the interest less but it is - 
or at least was - deductible. A home 
equity loan would also be used to de-
fray other temporary expenses or pay 
off credit cards and was preferable be-
cause the interest was deductible. 

4. The lost deduction for alimony. 
Presently, or at least until Jan. 1, 
2019, alimony can be taken as an in-
come tax deduction by the payor of 
alimony and should be reported as in-
come by the recipient. The Tax Cuts 
and Jobs Act of 2017 upends this long 
standing tax approach by removing 
the alimony tax deduction and at the 
same time no longer requiring alimo-

ny to be reported as income when re-
ceived. The change in the law will not 
affect anyone with an agreement in 
place by the end of the year, Dec. 31, 
2018. This will undoubtedly have a 
profound impact upon negotiations, 
with a rush to complete final agree-
ments by year end 2018. Meanwhile, 
agreements and court orders should 
cover the possibility that the alimony 
deduction will return in 2026.  

5. Personal exemptions eliminated. 
Under the law as we knew it before 
the 2017 tax reform, taxpayers ad-
justed their gross income by taking 
personal exemptions for themselves, 
their spouse and dependents. For 
2018, that exemption was going to 
be $4,150 for each person subject to 
a phase out based upon income. Un-
der the new law, for tax years 2018 
through 2025, the personal exemp-
tion is zero.

6. Medical deduction. Under prior law, 
taxpayers whose unreimbursed medi-
cal expenses exceeded 10 percent of 
their adjusted gross income (AGI) 
could deduct that excess (7.5 percent 
for anyone reaching age 65 before 
the close of the tax year). Under the 
new law, in 2017 and 2018, medical 
expenses can still be itemized to the 
extent they exceed a floor equal to 7.5 
percent of adjusted gross income. In 
2019, medical expenses will be sub-
ject to the 10 percent floor for both 
regular tax and AMT purposes

7. Charitable contributions. The new 
law raised the limit on itemized chari-
table deductions to public charities 
and some private foundations from 
50 to 60 percent of adjusted gross 
income. But, the charitable deduc-
tion is there only for individuals who 
plan to itemize and who have allow-
able itemized deductions that exceed 
the new higher standard deduction. 
Either fewer charitable contributions 
will be made (assuming a tax deduc-
tion is the sole motivation for those 
deductions) or more will be required 
in order to go above the standard de-
duction.

8. Permanent repeal of Affordable 

Care Act (ACA) individual man-
date. The tax for not having health 
insurance is permanently repealed 
beginning in 2019. This payment 
— sometimes referred to as a penalty 
— was the stick that could compel 
healthy people to acquire insurance. 
The removal of the tax could under-
mine the entire ACA. The projected 
savings, according to the Congressio-
nal Budget Office, is approximately 
$338 billion over 10 years. While 
counterintuitive — fewer people pay-
ing a tax — the saving is projected by 
imagining fewer people seeking subsi-
dized coverage.

9. Employer’s deduction for some 
fringe benefit expenses. Starting 
in 2018, an employer can no longer 
take a deduction for the expense of 
providing to an employee a quali-
fied transportation fringe benefit as 
defined in Section 132(f ). While not 
deductible by the employer, the ben-
efit will also not be included in the 
income of the employee. A qualified 
transportation fringe is: 1) transpor-
tation in a commuter highway vehicle 
for travel between the employee’s resi-
dence and place of business; 2) tran-
sit passes; 3) qualified parking; or 4) 
qualified bicycle commute expense 
reimbursement. “Qualified parking” 
must be on or near the employer’s 
business or at a location from which 
the employee commutes to work. The 
qualified transportation fringe benefit 
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BLIND ADS: Processing surcharge $10

BOX AD   PBA  Non-PBA
RATES:  Size of Ad Member  Member
 1 col. x 1   $ 75   $ 95
 1 col. x 2  $135  $170
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LEGAL MARKETPLACE
Pennsylvania Bar Association

100 South Street P.O. Box 186
Harrisburg 17108

OR CALL 800-932-0311, ext. 2226
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(first 30 words; each additional word $1.50)
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(first 30 words; each additional word $1.50)

BLIND ADS: Processing surcharge $10
(no fee for job-seekers)

800.932.0311
www.pabar.org
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A BOARD CERTIFIED DOCUMENT 
AND HANDWRITING EXAMINER
J. Wright Leonard, BCFE, CDE. Federal, 
State and Local Courts. Examination/Tes-
timony in Civil/Criminal Matters.
1500 Walnut St. #M-12, Philadelphia, PA 
19102.
215-735-4000
www.ForgeryID.com

REAL ESTATE LAW EXPERT — Rich-
ard W. Stewart, former chair, Disciplinary 
Board of The Supreme Court; former vice 
chair, Pennsylvania Board of Law Examin-
ers; over 15,000 titles examined; AV rated. 
Licensed title agent and real estate broker
301 Market Street, Lemoyne, PA 17043.
717-761-4540, ext. 288 
RWS@JDSW.COM 

REAL ESTATE EXPERT WITNESS 
RODINO ASSOCIATES provides real 
estate expert witness and consulting 
services specializing in all major property 
types. We are unique because we combine 
HANDS-ON management, investment 
and development experience, WITH ex-
pert witness and consulting expertise, to 
provide effective services for litigation at-
torneys, investors, developers, municipali-
ties, and nonprofits. 
Pennsylvania office: 614 Berkshire Dr., 
State College, PA 16803; 814-238-1004; 
bobrodino@aol.com
www.RodinoAssociates.com

MEDICARE SET-ASIDES — Susan V. 
Mason, ESQ., MSCC — Protect your 
client, your practice and extinguish expo-
sure under the Medicare Secondary Payer 
(MSP) Act. Personalized service and ex-
pertise you can trust.
412-302-8880; 
smason@firstreviewinc.com

MISSING & UNKNOWN ESTATE 
HEIRS EXPERT — Michael S. Ramage, 
J.D., certified genealogist. Locating miss-
ing and unknown heirs — professionally, 
legally and ethically. Wynnewood, PA.  
(484) 437- 8827
www.ForensicGenealogist.Pro

• L E G A L  M A R K E T P L A C E •
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CAREER PLANNING SERVICES 
FOR ATTORNEYS — David E. Beh-
rend has been a statewide resource for 
Pennsylvania lawyers going through em-
ployment transitions, including those 
displaced, and recent graduates. 30 years 
assisting professionals as career counselor/
consultant. In office or telephone consults 
with absolute confidentiality.
90 Cricket Avenue, Ardmore, PA 
610-658-9838; 
www.lawcareercounseling.com
Behrend42@aol.com 
“It’s only your career we counsel.”

STATEWIDE ETHICS DEFENSE 
AND COUNSEL Robert H. Davis, Jr. 
— 43 years’ experience — Help answer-
ing disciplinary inquiry letters, defense 
of legal, judicial and governmental ethics 
charges is as near as your phone.
121 Pine Street, Harrisburg, PA 
800-401-6861
ethiclaw45@gmail.com
Skype: robert_davis_jr

is subject to a maximum monthly 
amount. In 2018, that amount is 
$260 a month. Amounts paid by the 
employer that exceed that amount are 
included in the employee’s income. 
In comparison, “qualified parking” 
does not include the value of park-
ing provided to an employee that is 
not included in the employee’s gross 
income because it is either a working 
condition fringe or paid pursuant to 
an accountable plan.

10. Employee deduction for business 
expenses. Under prior law, employees 
could itemize deductions subject to 
the 2 percent floor for unreimbursed 
business expenses such as transporta-
tion, business meals and entertain-

ment, travel, union and professional 
dues and journals. These expenses can 
no longer be deducted by employees 
because of the loss of all 2 percent re-
lated deductions. In comparison, in-
dependent contractors and owners or 
partners may deduct these expenses 
because they are considered “trade 
or business expenses,” which are not 
subject to the 2 percent floor but 
rather reduce adjusted gross income. 

11. New credit for employer-paid fam-
ily and medical leave. For 2018 and 
2019, businesses can claim a credit 
for wages paid to employees while on 
FMLA provided all qualifying full-
time employees are given at least two 
weeks of annual paid leave. Under 
prior law, no credit was available.

12. Kiddie tax modified. Beginning in 

2018, a child will be taxed on earned 
income at the rates for single individ-
uals and on unearned income at the 
rates applicable to trusts and estates. 
This is a departure from prior law 
that taxed net unearned income at the 
parents’ rate if higher. The kiddie tax 
applies to a child if: (1) the child had 
not reached the age of 19 by the close 
of the tax year, or the child was a full-
time student under the age of 24, and 
either of the child’s parents was alive 
at such time; (2) the child’s unearned 
income exceeded $2,100 (for 2018); 
and (3) the child did not file a joint 
return.
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